ADVERTORIAL

EXTENDED
TRADING HOURS:

UNLOCKING GREATER PROFITABILITY

BY TONY HATZIS, SOLICITOR — DIRECTOR HATZIS CUSACK LAWYERS AND DARCY PLOWMAN, SOLICITOR.

Standard trading hours for a hotel licence are until 12.00
midnight Monday to Saturday, and until 10.00pm Sundays.

For after-midnight trading Monday - Saturday (or trading from
10.00pm -12.00 midnight Sundays), an Extended Trading
Authorisation (ETA) must be approved by the Independent
Liquor and Gaming Authority (ILGA). Development approval (DA)
from Council may also be required.

In this article, we look briefly at the process for obtaining an ETA.
Overview

If the hotel has a DA which limits trading hours, it will be
hecessary to medify the existing DA to extend hours.

If the hotel operates under existing use rights, then enlarging the
span of trading hours will also be likely to require DA approval.

Once a DA s obtained, if needed, for the hours the hotel wishes
to trade, an application is then made to ILGA for an ETA.

If the hotel is located in a “freeze” precinct (i.e. in Sydney CBD or
Kings Cross) an ETA cannot be granted. Nor can council grant a
DA for extended hours in the freeze precinct.

Obtaining Planning Approval

If a DA is required, council will consider whether the hours
sought are consistent with council’s planning instruments,
the likely social and economic impacts upon the locality, the
suitability of the site for later trading and the overall public
interest. Issues that commonly come into play include noise
impacts, parking and the behaviour of patrons during the
extended hours,

If council refuses consent (or if council fails to determine the
application within 40 days of lodgement), the applicant may
appeal to the Land and Environment Court. Council has the
ability to “stop the clock” on the 40-day period by requesting
information from an applicant.

Applicants have six months in which to lodge an appeal
following an actual or deemed refusal.

After an appeal is lodged, the Land and Environment Court will
usually order the applicant and council engage in mediation,
with a view to finding a negotiated solution. If that process fails,
then the matter is set down for hearing. At present, it is taking
several months for matters to be listed for mediation, as there is
along backlog of cases.

At the hearing, the court conducts a merits review of the
application for DA and stands in the shoes of council. The court
has power to grant the DA itself.

The prirjciples generally applied by the court in hearing an
application for extended hours were stated in Vinson v Randwick

Council [2005] NSWLEC 142. Broadly, these principles are as
follows,

Is the impact of the existing operation on residential amenity
aclceptable? _If the answer js no, the application will be refused
Uniess there is ng overall increase in impact or there are

24 HN | APRIL 2019

|| social impact of granting ’Fﬁe ETA W“! no:hbee
?ra!ccal and broader communities (meaning
e

ame oV -
hich the hotel is located, respectively).

talto .
dLGA N “
i ssment of ETA applications, ILGA now gfstLlhaey
ait of 1 |§S:r?ts to provide the following information, |
; ic b
e;:rzfes gaming machines:
0
: ty of the venue.

' atron capaci
Y f the hotel, and also of the ETA area.

verall floor space ©

; (;omparison of food, liquor and

gaming sales for the past

gix months.
. Gaming figures for the venue and LGA.

i i b i %
A releva it cidents, | lClUd|ng Se\ eXCIUS (o}
. Any

aming impacts on the local

measures proposed which would mitigate the existing impact, Applicant‘s assessment of @

community. unity.
ofit/donations that will flow 10 the local community.

Ifthe answer is yes, is the impact of the proposed extension g
hours still acceptable? This requires an applicant to address th Any ben
following: :

The patron profiles for the venue.

d
+ What will be the adverse impacts of the Proposed trading d economic data on the suburb an
hours, permitted number of patrons and permitted

activities?

. Demographic, social an
- ive i min
valuation of positive and negative |mPacts of gaming
: ﬁgvang from the grant of the ETA application.
i f “going
r an ETA have the optlon.o
ff(;re midnight, the ‘hotel primary pur;:nojszi
usiness
t requires that the primary purpose ?’f a hrot;?L; e 2
- tinuously be the sale and supply qf iquor. e Bt &
o ly after midnight. An ETA applicant can G sl
. ng restricting the sale of liquor for all (or only
- condi

extended hours.

Offering a ‘go dry’ condit.ion may r'\_|
possible alcohol-related impacts.

+ What measures are in place to address those impacts?

- How are those measures documented? -
Since 201, applicants

* Have those measures been successful? dry” after midnight. Be

+ What additional measures are proposed by the applicant oy
might otherwise be required?

If an extension of trading hours is likely to be acceptable only
subject to additional measures to reduce noise or anti-social

i bout
behaviour, a trial period may be appropriate. P ——

4 owever, such a condition also
Indeed, many councils (such as the City of Sydney) have policies

which require that extensions of trading hours only ever be
granted on rolling trial periods, for say, one, two2 and five years
respectively.

If extended hours are granted on a trial period basis, the
applicant should ensure that a further modification application
is made within time to further extend the trial period, or to make
the trial hours permanent. Otherwise, the extended trading
hours will be lost.

The social/economic impact of gaming machines is an irrelevant
consideration before council and the Land & Environment Court.
Questions of gaming impacts are reserved exclusively for ILGA:

sec. 209 Environmental Planning and Assessment Act.

In our experience, councils are relying more upon social
planning and social impact considerations in considering (or
opposing on appeal) applications for extended hours. For
example, councils may require further details to address any
pockets of disadvantage in the locality, which may render parts
of the local population more vulnerable to liquor-related harms.

The Application to ILGA

Cnce a DA is obtained, an application can be made to ILGA for
the issue of an ETA.

An ETA application requires the preparation and lodgement of a
full-scale Community Impact Statement (CIS) with the application.

Preparing the CIS requires a period of community consultation
before lodgement. This involves notifying neighbours and
various community groups of the proposed application. When
the CIS is lodged, the CIS must give details of any feedback
received. In addition, the CIS must address the general impact of
the proposed ETA on the local community, including the specific :
impacts of the hotel’s gaming machines and the measures in 4
place for responsible gambling. g
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